
ORIGINAL

RESOLUTION 94.02

RESOLUTION AUTHORIZING BIG SKY COUNTY \ilATER AND SEWER DISTRICT
NO. 363 TO ENTER INTO PROPERTY MANAGEMENT AGREEMENT \ilITH LONE
MOUNTAIN SPRINGS,INC.

The undersigned Board of Directors of Big Sky County Water and Sewer District No. 363

(District), by their signatures affixed hereto, hereby consent to and approve the following action,

waiving notice of formal meeting.

The undersigned have read and are familiar with all documents pertaining to the Management

Agreement dated November 22,1994, between Lone Mountain Springs, Inc. and Big Sky

County Water and Sewer District No. 363, for the management of Lone Mountain Springs, Inc.

by the District, and the terms, provisions and conditions of the Management Agreement, a copy

of the Management Agreement being attached hereto as Exhibit "l". The undersigned hereby

certify that the following is a Resolution passed at a meeting of the Board of Directors of Big

Sky County Water and Sewer District No. 363, on December 20, 1994.

RESOLVED, that the Board of Directors of Big Sky County Water
and Sewer District No. 363 hereby approves the terms, provisions,
and conditions of the Management Agreement dated November 22,
1994 between Lone Mountain Springs, Inc. and Big Sky County
Water and Sewer District No. 363 as set forth in that certain
Management Agreement attached hereto as Exhibit "l", and the
same is hereby approved by the Directors of Big Sky County
Water and Sewer District No. 363, as executed by Bill Ogle for
the President of this Board of Directors.



By their signatures hereto, the undersigned hereby acknowledge proper notice of this meeting,

waive any deficiencies or defects herein, and approve the action herein taken.

DATED this ;ì Ol4- day of Decer¡.ber ,1994.

sident

The foregoing is hereby certified to be a full, true, and complete copy of RESOLUTION
AUTHORIZING BIG SKY COUNTY \ilATER AND SEWER DISTRICT NO. 363 TO
ENTER INTO PROPERTY MANAGEMENT AGREEMENT WITH LONE MOUNTAIN
SPRINGS, INC. passed at a meeting of the Board of Directors of Big Sky County Water and
Sewer District No. 363 held on the e D'Jb- day of ù c. ,"rrbe,ll , 1994.

, Secretary

Recorded Vote:

Ayes: Directors Hill, Ogle, Meabon, Radick.

Abstentions: Directors Juel and Rothschiller

Absent: Director Neece



MANAGEMENT AGREEMENT

Dat.e of AgreemenL:
November zz- t 1994

PARTIES:

LONE MOUNTAIN SPRTNGS, TNC. BIG SKY COUNTRY WATER A¡TD
SEWER DISTRICT #363
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AGREEMENT made this day of November, 1994, between LONE

MOUNTÀIN SPRINGS, INC., a private waLer company incorporat.ed under

Laws of the State of MonLana, wit.h its principal place of business

a¡ Big Sky, Montana, hereinaft.er referred to a rrLMSrr, and BIG SKY

coItNTRy WATER À¡ID SEWER DISTRICT #363, a po}ítical subdivision of

the Stat.e of Montana, creaLed pursuant to Mont. Code Ann. S 7-13-

230I, et seq., hereinafter referred to as "WSD #363"'

R E C I T A L S:

WHEREÀS, LMS owns and operates a private water company which

provides water for residential and. commercial purposes within the

Big Sky Recreational Area; and

WHEREAS, WSD #363 owns, operate's and maintains the Sewagfe

collection and treatment facil-it.ies located within the Big Sky

Recreational area; and

WHEREAS, LMS d.esires to engage WSD #363 to provide certaín

management services and WSD #363 desíres to provide such services.

NOW, THEREFORE, for the reasons Set forth above, and in

consideration of the mutual covenants and agreements herein

contained, and other valuable consideration, the parties agree as

follows:

1. DESCRIPTION OF SERVTCES TO BE PROVIDED

WSD #363 shall provide the operational, maintenance and repair

services provided by this Agreement. In so doing WSD #363 wiII

perform its management services in an effort to produce a rate of

reLurn from the operaLion of LMS equal to or greaLer than allowed



by the public Service Commission. The parties underst.and and agree

t,hat. I^ISD #363 cannot and does not by Lhis Agreement guarantee any

rate of reLurn while performing its managemenL services.

A. OPERATIONAL SERVICES. WSD #363 shalI provide such

operatíonal services as are generally required in the day-to-day

operat.ion of t.he LMS Water System, including but noL limited to

inspecting and. installing water meters, repairs, testing water as

needed or required and reading meters for purposes of preparing

mont.hly biIls. More specifically, WSD #363 shalI provide the

following services:

(1) Billinq and Collection Services. WSD #363 shalI prepare

and mail aIl monLhly billing staLements for waler

services provided to custombrs of LMS. WSD #363 shall

afso collect. and deposit aIt revenues received from

cusLomers as provided in paragraph 1.4. (2). To assist

wsD #363 with t.hese services, LMS shall provide wsD #363,

at, no cost, iLs current customer list and computerized

billing program.

(2) Bank Accounts and Deoosits. WSD #363 shall deposit all

revenues from the customers of LMS into a dedicated joint'

bank accounl ("waLer accountrr), and shall not commingle

the LMS revenues with any other funds or accounts of WSD

#363. The water account shall be maintained at' aIl times

in a nat.ional or sLate member bank that is a member of

the Federal deposit Insurance corporat.ion. From the

revenues deposited in Lhe water account, WSD #363 shall



(3)

(4)

be compensated as provided in paragraph 3 herein. After

WSD #363 has been compensated, any balance of t.he monLhly

revenues remaining in the water account shall be remitted

to LMS. The parties agree that the water accounL shall

be a joinL checking account requiring t.he signature of an

aut.horized agenL from both entities to negotiate checks.

Delinquent Accounts. WSD #363 is aut.horized to use

whatever methods it deems appropriat.e to enforce

coll-ection of delinquent accounLs, including legaI

act.ion. By entering into this Agreement. LMS specifically

authorizes WSD #363 t.o sue a delinquent cusLomer on

behalf of and in the name of LMS.

Income and Expense Records'. WSD #363 will keep all

necessary books, accounts and. records t.o reflect the

revenues collect.ed and the expendit.ures incurred in

connecLion with the management. and operation of t.he LMS

water system as provided herein. The books, accounts,

and records shall be maintained at. offices of WSD #:0¡ at

Big Sky, MonLana, WSD #3 63 shal-l, during regular

business hours, make the books, accounts and records

required t.o be maíntained hereunder available to LMS or

the representat.ives of LMS for examinatíon and audit. by

appointment. on reasonable notice. AII such audits shall

be at. the expense of LMS. Within thirty (30) days,

following termination of this Agreement, WSD #363 sha1I



deliver Lo LMS all books, accounts, and records

pertaining to t.he LMS Wat.er Company.

(5) Report.s to LMS. WiLhin ten (10) days after the end of

each mont.h WSD #363 shall provide LMS with a statement of

aII billing staLement.s mailed, revenues received,

expenses paid, and a list of delinquent accounts,

together with support.ing vouchers f or the respect,ive

month. Within thirLy (30) days after the end of each

calendar year, WSD #363 shalI provide LMS wit.h a detailed

statement of revenues received and expenses paid during

the calendar year.

(b) Reports t.o Publ-ic Service Commission. WSD #3 63 shall

prepare and submit to the Pub'lic Service Commission (PSC)

any and all required reporLs related t.o the operation,

maintenance and repair of the LMS facilit.ies. such

reports shall be submitted t.o LMS for review at l-east.

fourteen (14) days prior to submittal to the PSc.

B. MAINTENANCE AND REPAIR SERVICES. WSD #363 shall provide

such maintenance and repair services as are generally required in

the day-t.o-day operation of the LMS Water Syst.em, including but not.

l-imited to responding Lo customer complaints for repairs and

repairing the water col-lection and dist.ribution facilities as

provided herein. More specifically, WSD #363 shall provide the

following services:

(1) Repairs. wSD #363 shall do everything reasonably

necessary for the proper management of the water sysLem,



including periodic inspect.J-ons, supervi-sion of

maintenance, and arranging for such improvements,

alt.erations, and repairs as may be required for the

conLinued operation of Lhe LMS water sysLem. Provided,

however, that no improvemenLs, alterations, or repair

work costing more t.han oNE THOUSAND AND No/100 DOLLARS

($1,000.00), shatl be made by wsD #363 without. t.he prior

writ.ten auLhorizatíon of LMS. In case of an emergency

that requires immediate repairs or alterations, if LMS is

not readily availabl-e for consultation, WSD #363 shall

use its discretion regarding same.

(2) Ext.raordinarv Repairs or Reconstruction. If it becomes

necessary to make any extraordinary repairs or engage in

any extensive reconsLruction or rehabilitat.ion of the LMS

water system or any part. thereof, WSD #363 shall proceed

with such repairs or reconsLruction only upon the prior

writ.t.en authorizat.ion of LMS. In the event such repairs

or reconstruct.ion require t.he employment of an

independent. conLractor, then it shalI be the sofe

responsibility of LMS Lo negotiate and final-ize an

agreement with such independent general contracLor.

2, EMPLOYMENT OF PERSONNEI,

WSD #¡e: shall employ, discharge and supervise aII necessary

experienced and qualified personnel to provide the services under

this Agreement and shalt be responsible for and in fulI control of

t.he work of such personnel. LMS shall be solely responsible for

5



t.he employment and direction of any and aI1 independent contractors

employed to repair, reconstruct or rehabilitate the LMS water

system as cont.emplat.ed in Section 1(B) (1) of this Agreement '

COMPENSATTON FOR SERVTCES

LMS shall compensaLe I^rSD #: e : f or the services provided

hereunder as follows:

A. EMPLOYEE EXPENSES. Employee expenses necessarY to

provide the services hereunder, including but not limited to an

operator/engineer and an office administrator/bookkeeper, shal-I be

bitled mont.hly and paid f rom the water account. The empJ-oyee

expenses shal-l- include, but not be l-imited to: wages, benefiLs,

insurance, taxes, vehicle expenses and ot.her costs associated with

the direct employment of Lhe employee. Initial compensation for

Lhe employee expenses shal-l be based upon the projected annual

costs budgeted by WSD #:e: for the fiscal year JuIy a, 1994 to

June 30, L995. LMS shall pay fifty percent (50?) of WSD #363

projected costs which are itemized as follows:

DescriPtion

1. Sewer & Water SuPervisor
2. Sewer & water OPerator
3. District Administrator
4. Emptoyee Benefits @28?;

5. Payroll Tax
TOTAI,

Total Budqet

$ 35, ooo.0o
$ 15, 000.00
$ 35,140.00
ç 2r,560 . 00
s 16, 940.00

l13l:3i3=33

LMS Portion

$ 17, 500.00
$ 7, 500.00
ç L2, 000.00
$ 1o,36o.oo
s 8,170.00
$ 5s, 500.00

The employee expenses shall be reviewed on or before June 1,

Lg95, and each successive year thereafter and adjusted up or down,

if need be, based on actual expenses of the precedíng year' If the



employee expenses need t.o be adjusted, such adjustment shaIl be in

writ.ing as an addendum to this Agreement '

Any additional employees hired t.o provide services hereunder

shatl- be compensat.ed at a rate mutually agreed upon in writing

between the parties. The employees assigned by WSD #363 to perform

services hereunder shall maintain accuraLe t.ime and expense records

for purposes of calculating the employee expenses. wsD #363 sha11,

during regular business hours, make the employee time and expense

records available to LMS for inspection and audiL, by appointment,

on reasonable notice.

B. ADMINTSTRATIVE FEE. In addition to the EmPloYee

expenses, âfl administrative fee in an amount equal to ten percent

(10? ) of t.he mont.hly bill f or the Employee expenses, shalI be

billed monthly and paid from the water account.

c. MATERIALS AND SUPPLIES. Material-s and supplies shall be

billed mont.hly at cosL, plus shipping and handling, arid paid from

the water account.

4.

The parties agree that any duty, obligation, responsibilíty or

service noL delegated to and assumed by WSD #363 pursuant' to this

Agreement shalI remain with and continue to be the responsibitity

of LMS. The following are responsibilities retained by LMS'

However, iL is t.he int.enL of the parties Lhat wsD #363 shall

assume al-l of t.he day*to-day operational, mainlenance and repair

responsibilities of LMS, thus, in that. regard, wsD #363 shalI

provide information, assist in the preparation of applicatíons for



license, permits, water raLes, and any reports required to comply

with any governmental agency, and perform any other task required

in Lhe performance of this Agreement '

A. FURNISHING OF INFORMATION. LMS shall prompt.ly furnish

wsD #363 alt information, documents and records required to assist

WSD #363 in providing t.he services hereunder, including but not

Iimit.ed to cusLomer 1ísts with currenL addresses, a current list of

delinquent. accounts, verification of current raLe or rales to be

charged which have been approved by the Public Service Commission'

and all necessary computer software utilized in the preparation of

customer bíl-l-s. LMS and WSD #363 shall have a continuing muLual-

obligation to provide all- information and assistance in providing

Lhe services to be rendered under t.his Agreement.

B. LTCENSES AND PERMITS. LMS ANd WSD #363 ShAII bC JOiNTIY

responsible for maint.aining any and alI Ij-censes, permits or other

government.al authorizaLion necessary for the continuing health'

mainLenance or operaLion of t.he LMS water system.

C. WATER RÀ'TES. LMS and WSD #363 sha1I be jointlY

responsible for deal-ing with the Montana PubIic Service Commission

for the establishment of a water rate sLrucLure upon which customer

bills witl be based and submitting periodic or annual reporLs'

. LMS and WSD #363

shatl be jointly responsible for the reporting of any information

of any kind to the Public service commission oT any other

governmental agency relat.ed to t.he continuing health, mainLenance

or operat.ion of t.he LMS water system

D.



E. TAXES. tMS shall be solely responsibl-e for reporting its

income from the operat.ion of the LMS Water company and paying its

associated income Laxes, and for payment of aII personal property

Laxes or other governmental assessments associated with the health'

maintenance and operat'ion of the LMS waLer sysLem'

F.LMSCORPORÀTEACCOIINTS'LMSshal]-besolelyresponsible

for maintaining iLs corporaLe books of account '

G. COMPLIANCE W]TH LAWS. LMS ANd WSD #363 AgTCC ThCY ShAII

comply with or abid.e by aII rules, ordinances, oI ]-aws of any

governmenta}agencypertainingtoorregulatingthecontinued

health,mainLenanceandoperationoftheLMswatersystem.
LI11.

. Any PolicY or

procedure deemed by LMS to be necessary and proper to the proper

mainLenance and operation of t.he LMS vraLer system shal1 be reduced

to writing and formally submitted to wsD #363. Upon receípt of

such written policy or procedure, wsD #363 shall abide thereby'

unless such policy or procedure violaLes the law or any part of

this agreement.

I. F]RE PROTBCTION.

LMS shall be solely responsible for providing fire protection,

ifâñy,wit.hintheboundariesofthesewerandlnlaterDistrictand

nothing in this Agreement. shall be construed as a delegation of

this responsibilitY to WSD #363 '

REI,ATIONSHIP OF PARTIES

The Part.ies agree that this

conLracL intended to create an

is a management conLract and not

employer/emPIoYee relationshiP,

5.



nor in this Agreement to be construed as creating any kind of

partnership or joint venture between the parties ' LMS is

inLerested only in the services to be rendered and the managemenL

and control- of the employees and the performance of the services to

be provided herein witl- be the sole responsibility of wsD #363

#363.

6. TERM OF CONTRACT

This AgreemenL shall commence on November L, 1-994, and

continue month-to-month t.hereafter unLiI terminated in accordance

with the Lerms set forth in Section '7 of this Agreement '

7. TERMTNATTON

Either part.y may t.erminate this conLract for any reason upon

sixt.y (60) days, wriLLen notice to the other part'y. TerminaLion

shall be effect.ive at the end of the calendar month during which

the 6o-day notice period runs. In t.he event LMS is unable to

conLinue operation of its waLer company for whatever reason,

including buL not Iímited to, revocation of authority by Public

Service Commission, bankruptcy, desLruction of the water col-l-ection

and/or distributíon system by whatever means, oT any other event

t.hat would make perf ormance of this Agreement impossible, shall- be

grounds f or immediate terminat.ion of t.his AgreemenL.

B. INSURÀNCE

WSD #363 shall carrY and maintain

t.his AgreemenL, liability, umbrella I

insurance to protect both LMS and WSD #

throughout. the Period of

iabilit.y, and automobil-e

363 from aIl- liabilitY on

t_0



accounL of injury and damage done t.o persons or property during or

in consequence of t.he performance of the services being rendered

herein in the same amount carried and maint.ained for wsD #363. wsD

#363 shalI provide LMS with a coverage outline showing the various

coverages and premiums. LMS agrees to pay and/or reimburse I^ISD

#363 the cost of providing such Iiabitity insurance coverage '

9. MUTUAL TNDEMNTFICATION

Except for the wil-lful misconduct of either party, each part'y

agrees to indemnify the other against al'l costs, expenses,

aLtorney's fees, suits, tiabilities, and damages from or connected

with t.he performance of this Agreement or the exercise of any of

the duties, obligat.ions or powers hereín or hereafter granted,

excepL as specifically provided i" pti"graph 1O '

10. T,IABTI,ITY OF WSD #363 TO I,MS

wsD #363 shall not be liable for any damages caused by delay

in rendering performance hereunder arísing from any cause beyond

the reasonabfe control of WSD #363. Furthermore, WSD #¡e¡ shall

not be Iiabl-e for breach of warranty express or implied, including

wit.hout IimitaLion any warranLies of merchantability or fitness' in

any respect to any performance pursuant to this Agreement. wsD

#363 shall in no evenL be liable for any incidental-, special or

consequential damages, unless otherwise expressJ-y agreed to in

writing. In no event shall wsD #363',s liability for any services

performed hereunder exceed the amount of money paid by LMS to wsD

#363 for the particular services rendered

t1

Services performed



under any specific direct.íon from LMS shal-l be considered to have

been accepted by LMS unless written proof of claim is made to wsD

#363 no later than Lhirty (30) days after the last day such

services were performed by WSD #363 '

11. PENDTNG LTTTGATTON

The parties acknowledge that they are presently engaged in

liLigation against each other in an action entitled Boyne usA' Tnc '

v. Rrrral ïmorovement District, No. DV- 9I-7:16 (Montana Eighteenth

Judicial District court, Gallatín county), and agree that the

presence of this litigation has had no influence on their decision

to enLer into t.his Agreement. The parties agree further Lhat if at

any time either feels this litigation is interfering with or

influencing the performance of this agreement then on proper notice

this Agreement may be immediately terminated. rn such evenL the

sixty (60) day notice period shalI not apply, however, the

t.ermination pursuant to t.his section shall be effective at the end

of the month in which the terminat.ion notice is given'

L2. COVENANT FOR FURTHER ÀSSURÀNCE

It is agreed and undersLood by and between the parties hereLo,

each with t.he ot.her, their respecLive heirs ' personal

represenLatives, and. successors-in-interest, that when and so often

asmaybenecessary,theparties,theirheirs'personal
representatives, and successors-in-interest wiIl execute, do such

reasonable things, and give such assurances as may be reasonably

required to perfect and. effectuate the implied and express

T2



covenanLs, warranLies and

and cont.ained t.o be kePt.

hereLo.

conditions herein set forth, reserved,

and performed on t.he part of the parties

13. RETATNED RESPONSIBII,TTIES

It is understood and agreed by and between the parties that

any duty, obligat.ion, responsibility or service not delegated to

and assumed by WSD #363 pursuanL to and under the terms of this

Agreement shall- be ret.ained by and conLinue t'o be the

responsibility of LMS.

L4. AUTHORTTY OF PARTIES

Each part.y wilI provide, upon the execut.ion of this Agreement,

a Resolution properly enacLed by that party authori zíng the

execution of this Agreement.

15. ASSTGNMENT

The parties agree that this Agreement shall- not be assignable

by either of the parties hereto'

L6. INTEGR.A,TÏON

It is agreed and understood by and bet.ween the parties hereto

that t.his AgreemenL constÍtutes the ent.íre Agreement and

understanding by and between the parties hereto, and that this

Agreement supersedes all prior and/or contemporaneous oral or

written agreements and undersLandings of Lhe parties which may

conflict with the expressed terms, covenant.s and conditions herein

set. forth, reserved, and. contained on the part of the parties to be

13



kept and performed. In this connection, no assert'ion, allegation,

represent.ation,covenantorconditionnotexpressedinthis

Agreement shalI affect, or be effect.ive, to int'erpret the intent of

the parties, modify or change this AgreemenL, or restrict' the

expressed provisions contained herein'

L7 . GENDER AI.TD CAPTION

As used herein the masculine shall include the feminine and

neuter, âs t.he context requires. AII captions used herein are

int,ended solely for convenience of reference and shal-l in no way

supplement or limit any of t.he provisions of this Agreement '

]-8 . ÀTTORNEY'S FEES

IntheevenLitisnecessaryfor,anyofthepartiesheretoto

take any act.ion to enf orce t.he term and covenanLs of this

Agreement, it is agreed Lhat the prevaiting party shall be entitled

to t.he reasonable aLtorney's fee incurred by such party'

Ig. HEÀDINGS OF PÀRÀGRÀPHS

Headings of ParagraPhs in this

only, and do not aPPIY to or affect

Lerms thereof.

20. BTNDING EFFECT

AIl of the Lerms of

inure t.o the benef it' of ,

and personal rePresentat

instrumenL are for convenience

the const.ruction of anY of the

this Agreement shall be binding upon and

and be enforceable by, the heirs, assigns

ives of the Parties hereto'

L4



2L. r{oprFrcÀTroN

This Agreement sha1I

is in writing and signed

not be modified

by both parties

unless such modification

to this Agreement.

IN WITNESS WHEREOF, the Parties

this Agreement as of the day and year

LONE MOUNTAIN SPR]NGS, t.ry4.

,f ,.'/

hereto have hereunLo signed

f irst above writt.en.

BTG SKY COUNTRY WATER A.}ID

:,f;n
sEwER DTSTRTCT #363

sident

l-5




